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divide and even abolish them, at pleasure, as it deems the
public good to require.” 1 Dillon’s Munic. Cor. 4th ed. p. 93,
§ 54.

In any view of the case there is no escape from the con-
clusion that the city of Covington has no contract with
the State exempting the property in question from taxation
which is protected by the contract clause of the National
Constitution.

Perceiving no error in the record of which this court may
take cognizance, the judgment is affirmed.

LAKE COUNTY COMMISSIONERS +. DUDLEY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH
CIRCUIT.

No, 177, Argued December 14, 15, 1898. —Decided February 20, 1899.

The instruments sued on in this case being payable to bearer, and having
been made by a corporation, are expressly excepted by the Judiciary Act
of August 13, 1888, c. 866, from the general rule prescribed in it that an
assignee or subsequent holder of a promissory note or chose in action
could not sue in a Circuit or District Court of the United States, unless
his assignor or trausferrer could have sued in such court.

From the evidence of Dudley himself, the plaintiff below, it is clear that he
does not own any of the coupons sued on, and that his name is being
used with his own consent, to give jurisdiction to the Circuit Court to
render judgment for persons who could not have invoked the juris-
diction of & Federal court, and the trial court, on its own motion, should
have dismissed the case, without considering the merits.

TaE case is stated in the opinion.
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were on their brief. Mr. Daniel E. Parks filed a brief for
Dudley.

Mg. Justice Harran delivered the opinion of the court.

This action was brought in the Circuit Court of the United
States for the District of Colorado by the defendant in error
Dudley, a citizen of New Hampshire, against the plaintiff in
error the Board of County Commissioners of the County of
Lake, Colorado, a governmental corporation organized under
the laws of that State. Its object was to recover the amount
of certain coupons of bonds issued by that corporation under
date of July 381, 1880, and of which coupons the plaintiff
claimed to be the owner and holder.

Each bond recites that it is “one of a series of fifty thou-
sand dollars, which the Board of County Commissioners of
said county have issued for the purpose of erecting neces-
sary public buildings, by virtue of and in compliance with
a vote of a majority of the qualified voters of said county, at
an election duly held on the 7th day of October, o.p. 1879, and
under and by virtue of and in compliance with an act of the
general assembly of the State of Colorado, entitled ‘An act
concerning counties, county officers and county government,
and repealing laws on these subjects, approved March 24,
A.p. 1877, and it is hereby certified that all the provisions of
said act have been fully complied with by the proper officers
in the issuing of this bond.”

The Board of County Commissioners by their answer put
the plaintiff on proof of his cause of action and made separate
defences upon the following grounds: 1. That the bonds to
which the coupons were attached were issued in violation
of section six, article eleven of the constitution of Colo-
rado and the laws enacted in pursuance thereof. 2. That
the aggregate amount of debts which the county of Lake was
permitted by law to incur at the date of said bonds, as well
as when they were in fact issued, had been reached and
exceeded. 3. That the plaintiff’s cause of action, if any he
ever had, upon certain named coupons in suit, was barred by
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the statute of limitations. 4. That when the question of
incurring liability for the erection of necessary public build-
ings was submitted to popular vote, the county had already
contracted debts or obligations in excess of the amount
allowed by law.

One of the questions arising on the record is whether Dudley
had any such interest in the coupons in suit as entitled him
to maintain this suit. The evidence on this point will be
found in the margin.t

1 At the trial George W. Wright was introduced as a witness on behalf
of the plaintiff. He stated at the outset that Dudley was the owner of the
bonds, but his examination showed that he had really no knowledge on the
subject, and that his statement was based only upon inference and hear-
say. In connection with his testimony certain transfers or bills of sale to
Dudley of bonds of the above issue of $50,000 were introduced in evidence
as follows: One dated December 5, 1888, purporting to be ¢ for value re-
ceived” by Susan F. Jones, executrix of the estate of Walter H. Jones,
deceased, of bonds Nos. 55 to 64, both inclusive, and Nos. 65 and 66; one
dated February 11, 1885, by David Creary, Jr., J. H. Jagger, Henry D.
Havwley and L. C. Hubbard, all of Connecticut, for bonds Nos. 80, 81 and 82,
and Nos. 83 to 86, both inclusive, the consideration recited being $5380.56,
¢ paid by Harry H. Dudley of Concord” in the county of Merrimac and
State of New Hampshire; one dated March 20, 1885, by the Nashua Savings
Bank of Nashua, New Hampshire, for twenty bonds, Nos. 92 to ‘111, both
inclusive, the consideration recited being $11,869.45, ¢ paid by Harry H.
Dudley of Concord,” New Hampshire; one dated March 20, 1885, by the
Union Five Cents Saving Bank of Exeter, New Hampshire, of bonds Nos.
112 to 129, both inclusive, the consideration recited being $10,695, ¢ paid
by Harry H. Dudley of Concord,” New Hampshire; one, undated, by Susan
F. Jones, * for value received,” of bonds Nos. 55 to 64, both inclusive, and
Nos. 65 and 66, together with coupons falling due in 1884 of bonds Nos. 55
to 60, both inclusive; and one dated December 10, 1884, by Joseph Stanley
of Colorado of twelve bonds, Nos. 68 to 79, both inclusive, and six bonds,
numbered 67 and 87 to 91, both inclusive, the consideration.recited being
$15,887.50, * paid by Harry H. Dudley of Concord,” New Hampshire.

Here were transactions which if genuine indicated the actual payment
by Dudley in 1882 and 1884 on his purchase of bonds of many thousand
dollars.

Dudley’s deposition was taken twice; first on written interrogatories,
January 14, 1895, and afterwards, March 2, 1895, on oral examination.

In his first deposition Dudley was asked whether he owned any bonds
issued by Lake County, and he answered: ¢ Yes, I own certain Lake County
bonds which I hold under written bills of sale transferred to me from sev-
eral different parties.” Being asked whether he owned any bonds of Lake
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At the close of the plaintiff’s evidence in chief the defend-
ant asked for a peremptory instruction in its behalf, but this
request was denied at that time. When the entire evidence

County, Colorado, numbered 92 to 111 inclusive, 83 to 86 inclusive, 55 to
64 inclusive, 68 to 79 inclusive, 80 to 82 inclusive, 63, 66 and 67, and 87 to
91 inclusive, he answered : ¢ I own, under the aforesaid bills of sale, bonds
mentioned in Interrogatory 3.” He was then asked (Interrogatory 4) if in
answer to the preceding interrogatory he said that he owned any of said
bonds or the coupons cut therefrom, to state when he purchased the same,
from whom he purchased them, and what consideration he paid therefor.
In his answer he referred to each of the above mentioned bills of sale, and
said that he owned the bonds described in it by virtue of such instruments.
He did not say that he paid the recited consideration, but contented himself
with stating swhat was the consideration named in the bill of sale. Being
asked (Interrogatory 5), “If you are not the owner of said bonds, or any
coupons cut therefrom, please state what, if any, interest you have in the
same,” he answered : * I have stated my interest in the bonds in my answer
to Interrogatory 4.” He was asked (Interrogatory 9), “1f you say you au-
thorized suit to be commenced in your name, please state under what cir-
cumstances you authorized it to be brought, and whether or not the bonds
or coupons upon which it was to be brought were your own individual prop-
erty, or were to be transferred to you simply for the purpose of bringing
said suit.” His answer was: I understand said bonds and coupons were
transferred to me, as aforesaid, for the purpose of bringing suit against the
county to make them pay the honest debts of the county.”

It should be stated that before the witness appeared before the commis-
sioner who took his deposition upon interrogatories, he prepared his an-
swers to the interrogatories with the aid of counsel, and read his answers
so prepared when he came before the commissioner.

When Dudley gave his second deposition his attention was called to his
answer to Interrogatory 4, in his first deposition, in relation to the bill of
sale running to him from Craig [Creary], Jagger, Hawley and Hubbard.
We make the following extract from his last deposition, giving questions
and answers as the only way in which to show what the witness intended
to say and what he intended to avoid saying: * Q. You also say in the
answer to which I have referred, that the consideration in the said bill of
sale was $5380.56. Did you pay that consideration for the bonds men-
tioned in the bill of sale? A. No, I did not. Q. Did you pay any part of
it? A. No, sir. Q. Why was that bill of sale made to you, Mr. Dudley?
A. I think I have answered that in some interrogatory here, my answer to
Interrogatory 9 in the deposition I gave before in this case. Q. Are not
the bonds mentioned in the said bill of sale, together with the coupons,
still owned in fact by the grantors named in said bill of sale? A. Not as
I understand the bill of sale. I understand I am absolute owner. Q. Was
not that bill of sale made to you for the purpose of enabling you to prose-
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on both sides was concluded, the defendant renewed its re-
quest for a peremptory instruction, and the plaintiff asked a
like instruction in his favor. The plaintiff’s request was denied,

cute this claim upon them? A. My answer to Interrogatory 9 in my former
deposition answers that also. Q. I repeat the question and ask for a cate-
gorical answer. A. I cannot more fully answer the question than I have in
answer to Interrogatory 9, former deposition. Q. Do you decline to answer
it, yes or no? A. I think this answer is sufficient. Q. If you are success-
ful in the suit brought upon the coupons heretofore attached to the bonds
mentioned in said bill of sale, do you not intend to pay the amount of those
coupons so recovered to the grantors in said bill of sale, less any legitimate
expenses attendant upon the prosecution of this case? A. Yes, my under-
standing in the matter would be something might be paid them. Q. Is
there something to be paid them different from the amount involved in the
suit represented by the coupons cut from said bonds? A. X should think
there was. Q. In what respect is the difference? A. They would not be
paid the full amount. Q. What deduction would you make? A. I do not
know just what deduction would be made. Q. When you took this bill of
sale, did you execute some sort of a written statement back to the grantors
of said bill of sale? A. No, sir. Q. Did you make a verbal agreement at
the time with them or any of them? A. No, sir. Q. Were you present
when the bill of sale was drawn? A. No, sir. Q. Where was it drawn?
A. My impression is that it was drawn at Hartford, Conu., this particular
one that you refer to. Q. Yes. Who represented you at the drawing
of the bill of sale? A. I have no knowledge of being represented there.
Q. When did you first know that such bill of sale had actual existence?
A. When I received it. Q. When was that? A. I cannot tell the date. It
was in the year 1894: Q. Then you knew nothing of it until some nine
years after it was made? A. That was the first I knew of it, the year 1894.”

In reference to the bonds referred to in the bill of sale from Stanley,
the witness testified: ¢ Q. When did you first know of the existence of the
bill of sale? A. I think it was in the year 1894. Q. Some ten years after
it was made ? A. Do you want me to answer that? Q. Yes. A. Ireceived
it as I have stated heretofore, that was the first I knew of it. Q. Are you
personally acquainted with Joseph Stanley ? A. I am not; no,sir. Q. Did
you ever meet him? A. Doun’t remember that I ever met him. Q. Did you
at any time ever pay him $15,887.50 for the bonds mentioned in his bill of
sale to you? A. No, sir. Q. Is it not a fact that Mr. Stanley still owns
these bonds? A. I have answered in a former deposition that I hold a bill
of sale of certain bonds of Joseph Stanley. Q. Do you refuse to answer
the last question I asked you, yes or no? A. I prefer to answer it as I
have stated above. Q. If you should recover in this suit, are not the
amounts represented by the coupons cut from the bonds mentioned in the
Stanley bill of sale to be paid to Joseph Stanley less the expenses of this
suit? A. I could not answer that definitely. Q. Why not? A. Because
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an exception to the ruling of the court being reserved. Other
instructions asked by the plaintiff were refused, and in obedi-
ence to a peremptory instruction by the court the jury returned

I haven’t enough knowledge of the matter to answer it definitely. Q. You
have no knowledge of it at all personally, have you? A. My understand-
ing of the matter would be, Joseph Stanley would have a certain amount
of money if the suit was won. Q. Was not the bill of sale drawn in Den-
ver — the Stanley bill of sale? A. I have no actual knowledge where it
was drawn. Q. Do you know who had the bill of sale before it was sent
on to you in 1894? A. I do mnot think I have any actual knowledge. Q.
Did you have any sort of knowledge? A. Yes. I imagined it came from
Rollins & Son. Q. By letter? A. It came through the mail. Q. Have you
the letter now? A. I do not think that I have; no, sir. Q. What did you
do with it? A. I could not swear that it was. Q. It came in December
of 1894, did it not? A. X should say it did.”

As to the bonds referred to in the bill of sale by Susan F. Jones, ex-
ecutrix, the witness testified: ¢¢ Q. What did you pay for that bill of sale,
Mr. Dudley 2 A. For consideration not named in the bill of sale. Q. That
does not answer my question. What did you pay for it? A. I do not re-
member as I paid .anything. Q. Do you remember that you did not pay
anything ? A. It is my impression that I did not. Q. Were you present
when it was drawn? A. No, sir. Q. In the event you recover a judgment
in this case, are not the amounts of the coupons belonging to the bonds
mentioned in the bill of sale from Mrs. Jones to be paid to Mrs. Jones, less
her proportion of [the expenses of] the case? A. I could not state defi-
nitely about that. Q. Why? A. For the reason that I answered similar
questions above. Q. Going back to the bonds of Mr. Stanley, I will ask
you one or two other questions. Is Mr. Stanley a citizen of Colorado? A.
I think he is. Q. Now why did you not include in this case the coupons
belonging to the Stanley bonds for 84, 85 and 86, and the coupons to bonds
68 to 72, including in the Stanley bill of sale of 1888, and the coupons on
67, 87-91 for 1884—5? A. If they were not included I do not know why
they were not. Q. Is Mrs. Jones a citizen of the State of Colorado? A.
I think she is. Q. Were not those bonds of Stanley and Jones assigned to
you in order that you might as a citizen of another State bring suit upon
them and upon the coupons belonging to them in the Federal court in Colo-
rado? A. Ishould answer that by referring to my answer in former de-
position to Interrogatory 9.”

In reference to the other bills of sale and the bonds mentioned in them,
the witness testified: *“ Q. In your answer to Interrogatory 4 of your
former deposition you also say that you own bonds of Lake County by the
written bill of sale from the Nashua Savings Bank, numbered 92-111, both
inclusive, together with all coupons originally attached and unpaid. You
also say that the consideration for the said bill of sale is §11,689.45. Did
you pay any part of that, Mr. Dudley ? A. No, sir. Q. Were you present



LAKE COUNTY COMMISSIONERS ». DUDLEY. 249
Opinion of the Court.

a verdict for the defendant, and judgment was accordingly
entered upon that verdict. Upon writ of error to the Circuit
Court of Appeals the judgment was reversed, Judge Thayer
dissenting. 49 U. S. App. 836.

1. In the oral argument of this case some inquiry was made

when the bill of sale was drawn? A. No, sir. Q. When did you first
know that there was such a bill of sale? A. As soon as I received it, in
the year 1894. Q. In the event of a recovery in this case, are not the
amounts of the coupons belonging to the said bonds to be paid over to the .
Nashua Savings Bank, less their proportion of the expense of this litiga-
tion? A. I do not know how much will be paid them. Q. Do you know
anything about it? A. Indirectly, yes. Q. Do you mean by that you
have some hearsay evidence upon it? A. Yes; I have an impression from
hearsay that the bank would have some equivalent for these bonds if suit
was won. Q. You say here that you own bonds of Lake County by virtue
of a bill of sale from the Union Five Cent Savings Bank of Exeter, num-
bered 112-129, inclusive, together with all coupons, the first being No. 4,
and the subsequent ones being consecutive up to and including No. 21:
‘What is the date of that bill of sale? A. I think it was dated March 25,
1885. Q. Were you present when it was made? A. No, sir. Q. When
did you first know of its existence ? A. In the year 1894. Q. At thetime
that you were informed of the existence of the others? A. Nearly at the
same time, I should say. Q. Did you pay the Bank of Exeter $10,695, or
any other sum for the bonds mentioned in that bill of sale? A. No, sir.
Q. You also say in the same answer to the same interrogatory in your
former deposition that you hold a bill of sale and assignment from Susan
F. Jones for coupons Nos. 55 to 64 and Nos. 65 to 66 for the years 1886, '7,
’8, 1891, also coupons amounting to $600 from bonds 55-6-7-8~9-60 falling
‘due in the year 1894. What is the date of that bill of sale and assignmens ?
A. I could not tell. Q. When did you first know of its existence? A. I
should say in 1894. Q. Did you pay anything for it? A. No, sir. . . .
Q. Did you ever have in your possession any of the coupons or any of the
bonds to which this examination has thus far been directed ? A. Strictly
speaking, I don’t think I ever had them in my own possession. I have seen
some of the bonds and handled them, had them in a safe. Q. Where? A.
In Bofton. Q. When? A. Well, I should say in the year 1893. Q. But
that was before you knew they had been assigned to you by bill of sale, was
itnot? A. I was really handling them as agent for other parties. Q.
Who were the other parties you were handling them as agent for? A. I
don’t know as I was exactly an agent. I was an officer of another com-
pany. They came into our hands. Q. What was that company ? A. E.H.
Rollins & Sons. Q. Were you a stockholder of that company? A, Yes.
Q. Areyounow? A. Yes,sir. Q. Isnot that the only interest which you
have in these bonds or any of them — your interest as a stockholder in the
firm of E. H. Rollins & Sons? A. Yes, probably it is.”
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whether Dudley s right to maintain this action was affected
by that clause in the first section of the Judiciary Act of
August 13, 1888, c. 866, 25 Stat. 433, 434, providing that no
Clrcult or Dlstuct Coult of the Umted States shall “ have cog-
nizance of any suit, except upon foreign bills of exchange, to
recover the contents of any promissory note or other chose in
action in favor of any assignee, or of any subsequent holder if
such instrument be payable'to bearer and be not made by any
corporation, unless such suit might have been prosecuted in
such court to recover the said contents if no assignment or
transfer had been made.” The provision on the same subject
in the act of March 3, 1875, but which was, of course, displaced
by the clause on the same subject in the act of 1888, was as
follows: “Nor shall any Circuit or District Court have cog-
nizance of any suit founded on contract in favor of an assignee,
unless a suit might bave been prosecuted in such court to re-
cover thereon if no assignment had been made, except in cases
of promissory notes negotiable by the law merchant and bills
of exchange.” 18 Stat. 470, c. 187, § L.

Without stopping to consider the full scope and effect of the
above provision in the act of 1888, it is only necessary to say
that the instruments sued on being payable to bearer and hav-
ing been made by a corporation are expressly excepted by the
statute from the general rule prescribed that an assignee or
subsequent holder of a promissory note or chose in action
could not sue in a Circuit or District Court of the United
States unless his assignor or transferrer could have sued in
such court. It is immaterial to inquire what were the reasons
that induced Congress to make such an exception. Suffice it
to say that the statute is clear and explicit, and its mandate
must be respected.

2. There is however a ground upon which the right of Dud-
ley to maintain this action must be denied.

By the fifth section of the above act of March 3, 1875, it is
provided “that if, in any snit, commenced in a Circuit Court or
removed from a state court to a Circuit Court of the United
States, it shall appear to the satisfaction of said Circuit Court,
at any time after such suit has been brought or removed
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thereto, that such suit does not really and substantially in-
volve a dispute or controversy properly within the jurisdiction
of said Circuit Court, or that the parties to said snit have
been improperly or collusively made or joined, either as plain-
tiffs or defendants, for the purpose of creating a case cogniz-
able or removable under this act, the said Cireuit Court shall
proceed no further therein, but shall dismiss the suit or re-
mand it to the court from which it was removed as justice
may require, and shall make such order as to costs as shall
be just.”” 18 Stat. 470, 472, c.-187. This provision was not
superseded by the act of 1887, amended and corrected in 1888.
25 Stat. 433. Lehigh Mining & Manfg. Co. v. Kelly, 160
U. S. 327, 339.

Prior to the passage of the act of 1875 it had been often
adjudged that if title to real or personal property was put in
the name of a person for the purpose only of enabling him,
upon the basis of the diverse citizenship of himself and the
defendant, to invoke the jurisdiction of a Circuit Court of the
United States for the benefit of the real owner of the prop-
erty who could not have sued in that court, the transaction
would be regarded in its true light, namely, as one designed
to give the Circuit Court cognizance of a case in violation of
the acts of Congress defining its jurisdiction; and the case
would be dismissed for want of jurisdiction. Mazwell’s Lessee
v. Levy, 2 Dall. 381 ; Hurst's Lessee v. McNeil, 1 Wash. C. C.
70, 80; M’Donald v. Smalley, 1 Pet. 620, 624; Smith v.
Kernochen, T How. 198, 216; Jones v. League, 18 How. 76,
81; Barney v. Baltimore City, 6 Wall. 280, 288. These cases
were all examined in Zehigh Mining & Manfy. Co. v. Kelly,
160 U. S. 327, 839. In the latter case it appeared that a
Virginia corporation claimed title to lands in that Common-
wealth which were in the possession of certain individuals,
citizens of Virginia. The stockholders of the Virginia corpo-
ration organized themselves into a corporation under the laws
of Pennsylvania in order that the Pennsylvania corporation,
after receiving a conveyance from the Virginia corporation,
could bring suit in the Circnit Court of the United States sit-
ting in Virginia, against the citizens in that Commonwealth
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who held possession of the lands. The contemplated convey-
ance was made, but no consideration actually passed or was
intended to be passed for the transfer. This court held that
within the meaning of the act of 1875 the case was a collusive
one and should have been dismissed as a fraud on the juris-
diction of the United States court. It said: “The arrange-
ment by which, without any valuable consideration, the stock-
holders of the Virginia corporation organized a Pennsylvania
corporation and conveyed these lands to the new corporation
for the express purpose—and no other purpose is stated or
suggested — of creating a case for the Federal court, must be
recralded as a mere dev1ce to give Juusdlctlon to a Circuit
Court of the United States, and as being in law a fraud upon
that court, as well as a wrong to the defendants. Such a
device cannot receive our sanction. The court below properly
declined to take cognizance of the case.” And this conclusion,
the court observed, was “a necessary result of the cases aris-
ing before the passage of the act of March 3, 1875.”

From the evidence in this cause of Dudley himself it is cer-
tain that he does not in fact own any of the coupons sued
on and that his name, with his consent, is used in order that
the Circuit Court of the United States may acquire jurisdie-
tion to render judgment for the amount of all the coupons in
suit, a large part of which are really owned by citizens of Colo-
rado, who, as between themselves and the Board of Commis-
sioners of Lake County, could not invoke the jurisdiction of
the Federal court, but must have sued, if they sued at all, in
one of the courts of Colorado. It is true that some of the
coupons in suit are owned by corporations of New Hampshire
who could themselves have sued in the Circuit Court of the
United States. But if part of the coupons in question could
not by reason of the citizenship of the owners have been sued
on in that court, except by uniting the causes of action arising
thereon with causes of action upon coupons owned by persons
or corporations who might have sued in the Circuit Court of
the United States, and 1f all the causes of actions were thus
united for the collusive purpose of making “a case” cogmzab]e
by the Federal court as to every issue made in it, then the act
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of 1875 must be held to apply, and the trial court on its own
motion should have dismissed the case without considering the
merits.

In Williams v. Nottowa, 104 U. S. 209, 211, this court said
that Congress when it passed the act of 1875 extending the
jurisdiction of the courts of the United States «was specially
careful to guard against the consequences of collusive trans-
fers to make parties, and imposed the duty on the court, on
its own motion, without waiting for the parties, to stop all
further proceedings and dismiss the suit the moment anything
of the kind appeared. This was for the protection of the court
as well as parties against frauds upon its jurisdiction.”

So, in Farmington v. Pillsbury, 114 U. S. 188, 146, which
was a suit upon coupons, brought by a citizen of Massachusetts
against a municipal corporation of Maine, and in which one
of the questions was as to the real ownership of the coupons,
this court said : “It is a suit for the benefit of the owners of
the bonds. They are to receive from the plaintiff one half of
the net proceeds of the case they have created by their trans-
fer of the coupons gathered together for that purpose. The
suit is their own in reality, though they have agreed that the
plaintiff may retain one half of what he collects for the use
of his name and his trouble in collecting. It is true the trans-
action is called a purchase in the papers that were executed,
and that the plaintiff gave his note for $500, but the time for
payment was put off for two years, when it was, no doubt,
supposed the result of the suit would be known. No money
was paid, and as the note was not negotiable, it is clear the
parties intended to keep the control of the whole matter in
their own hands, so that if the plaintiff failed to recover the
money he could be released from his promise to pay.” It was
consequently held that the transfer of the coupons was “a mere
contrivance, a pretence, the result of a collusive arrangement
to create a fictitious ground of Federal jurisdiction.”

In Zittle v. Giles, 118 U. S. 596, 603, reference was made
to the act of 1875, and the court said that where the inter-
est of the nominal party was “simulated and collusive, and
created for the very purpose of giving jurisdiction, the courts
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should not hesitate to apply the wholesome provisions of the
law.”

We have held that if, for the purpose of placing himself in
a position to sue in a Circuit Court of the United States, a
citizen of one State acquires a domicil in another State with-
out a present intention to remain in the latter State perma-
pently or for an indefinite time, but with the present intention
to return to the former State as soon as he can do so without
defeating the jurisdiction of the Federal court to determine
his suit, the duty of the Circuit Court is on its own motion to
dismiss such suit as a collusive one under the act of 1875.
Morris v. Gilmer, 129 U. S. 315. The same principle applies
where there has been a simulated transfer of a cause of action
in order to make a case cognizable under the act.

The cases cited are decisive of the present one. As the
coupons in suit were payable to bearer and were made by a
corporation, Dudley being a citizen of New Hampshire could
have sued the defendant a Colorado corporation in the Cireuit
Court of the United States without reference to the citizenship
of his transferrers or the motive that may have induced the
transfer of the coupons to him, or the motive that may have
induced him to buy them, provided he had really purchased
them. But he did not buy the coupons at all. He is not the
owner of any of them. He is put forward as owner for the
purpose of making a case cognizable by the Federal court as
to all the causes of action embraced in it. The apparent title
was put in him without his knowledge and without his request,
and only that he might represent the interests of the real
owners. He never requested the execution of the pretended
bills of sale referred to, nor did he hear of their being made
until more than nine years after they were signed. And, not-
withstanding the evasive character of his answers to questions,
it is clear that his transferrers are the only real parties in in-
terest and his name is used for their benefit. The transfer was
collusive and simulated for the purpose of committing a fraud
upon the jurisdiction of the Circuit Court in respect at least of
part of the causes of action that make the case before the court.

Tor the reasons stated the trial court, when the evidence
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was concluded, should on its own motion have dismissed the
suit. The judgment of the Circuit Court and the judgment of
the Circuit Court of Appeals must both be
Reversed and the cause remanded for a new trial and for
Jurther proceedings consistent with this opinion, and it is
so ordered.

GUNNISON COUNTY COMMISSIONERS ». ROLLINS.

OERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH
CIRCUIT.

No. 178. Argued December 15, 16, 1898, — Decided February 20, 1899.

Although the bill of exceptions in this case does not state, in so many
words, that it contains all the evidence, it sufficiently appears that it
does contain all, and this court can inquire on this record whether the
Circuit Court erred in giving a peremptory instruction for the defendant.

The recitals in the bonds of Gunnison County, the coupons of which are in
suit in this case, that they were ** issued by the Board of County Commis-
sioners of said Gunnison County in exchange, at par, for valid float-
ing indebtedness of the said county outstanding prior to September 2,
1882, under and by virtue of and in full conformity with the provisions
of an act of the general assembly of the State of Colorado, entitled
‘An act to enable the several counties of the State to fund their floating
indebtedness,” approved February 21, 1881; ‘that all the requirements
of law have been fully complied with by the proper officers in the issuing
of this bond;’ that the total amount of the issue does not exceed the
limit prescribed by the constitution of the State of Colorado, and that
this issue of bonds has been authorized by a vote of a majority of the
duly qualified electors of the said county of Gunnison, voting on the
question at a general election duly held in said county on the seventh day
of November, A.D. 1882,” estop the county from asserting, against a
bona fide holder for value, that the bond so issued created an indebtedness
in excess of the limit prescribed by the constitution of Colorado.

This case is controlled by the judgment in Chaffee Countyv. Potter, 142 U. S.
855, which the court declines to overrule.

The plaintiff corporation was a bona fide holder, when this suit was brought,
of some of the bonds sued for in it.

TrE case is stated in the opinion.

Mr. Jokn F. Dillon and Mr. Edmund F. Richardson for



